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UN expert raps Chile for applying anti-terror law on the Mapuche

 

 Geneva, 31 Jul (Kanaga Raja) -- A United Nations rights expert has called on Chilean authorities to cease all use of anti-terrorism legislation against the Mapuche indigenous peoples' land protests, saying that this legislation "has become part of the problem and not part of the solution".

 

At the end of his first official visit to the country from 17 to 30 July, the UN Special Rapporteur on the promotion and protection of human rights and fundamental freedoms while countering terrorism, Mr Ben Emmerson, said that the anti-terrorism law has been used in a manner that discriminates against the Mapuche.

 

"It has been applied in a confused and arbitrary fashion that has resulted in real injustice, has undermined the right to a fair trial, and has been perceived as stigmatising and de-legitimising the Mapuche land claims and protests," he stressed in his end-of-visit statement, which has been made available here.

 

He also said that it has been applied disproportionately against Mapuche defendants, and has been implemented without a coherent and objective policy for distinguishing those cases that meet the threshold test for an act of terrorism and those that do not.

 

Mr Emmerson noted that public prosecutors and criminal courts have at their disposal ample means to investigate, prosecute and punish acts of violence within the provisions of the ordinary criminal law.

 

"They should immediately cease having recourse to the anti-terrorism legislation in this politically delicate and potentially explosive context," he recommended.

 

During the course of his visit, the Special Rapporteur met with senior officials of several ministries including justice, the interior, foreign affairs and social development, as well as members of the judiciary, various representatives of the Carabineros and the investigative police, members of Congress, lawyers, academics, representatives of the Church, associations of victims of rural violence and civil society organisations.

 

In his end-of-visit statement, Mr Emmerson said that the focus of his visit has been upon the use of anti-terrorism legislation in connection with protests by Mapuche activists aimed at reclaiming their ancestral lands and asserting their right to collective recognition as an indigenous peoples and respect for their culture and traditions.

 

These protests have typically been characterised by land occupations as well as arson and other forms of physical attack directed at agricultural, logging and industrial property associated with the commercial settlement of Mapuche territory, he noted.

 

"In recent years, however, the scale, frequency and intensity of these incidents has increased, due partly to the slow rate of progress in the administration of the State's scheme for repatriating Mapuche territory."

 

The Special Rapporteur assessed the situation in Araucania and the surrounding areas to be volatile, and liable to spread into a full-blown regional conflict unless urgent action is taken to address not only the manifestations of the violence, but also its root causes.

 

"In the opinion of the Special Rapporteur, the risk of escalation is very real and it is imperative that the State of Chile should take urgent action to address the situation before it veers out of control," the statement warned.

 

According to the rights expert, the Mapuche are a proud and generally peaceful indigenous peoples who have lived in the territory south of the Biobio river since pre-Colombian times. They successfully resisted attempts at colonisation by the Spanish, and retained exclusive control of their territory, recognised by the State of Chile, until they were overrun by the Chilean army in the 1880's and their lands occupied for settlement.

 

"The Mapuche religion and culture is premised upon their relationship with their natural environment as well as the principle of respect for all living things. The occupation and commercial exploitation of their ancestral land, with the adverse environmental consequences that go with intensive commercial land usage, is thus viewed by sections of the Mapuche as an attack on their essential values and even on their very right to exist."

 

Mr Emmerson said that a large number of Mapuche now live in relative poverty in the major cities. However, the remainder continue to attempt to maintain their traditional way of life in rural communities in the Araucania and Biobio regions. Since the first occupation of Mapuche territory at the end of the 19th century, the State of Chile has progressively encroached upon Mapuche ancestral lands. This encroachment continued largely unabated through the sale of ancestral lands to commercial interests, often at less than their full value.

 

The point has now been reached at which the surviving Mapuche rural communities have been driven to occupy pockets of relatively unproductive land in often isolated areas of the Araucania and Biobio regions.

 

The rights expert emphasised that the historical debt owed by the State of Chile to the Mapuche people is described in the report of the Commission on Historical Truth and New Deal with the Indigenous Peoples issued in October 2008.

 

"However, whilst this report recommended the expropriation of Mapuche land from the settler community (with compensation) and its repatriation to the Mapuche, the State has so far rejected this solution. Instead, it has established a regional programme aimed at re-purchasing relatively small tracts of land from the settler communities, together with limited regional grants aimed at enabling Mapuche communities to make effective use of the land."

 

Until 2010 the repatriation progress, administered by the Indigenous National Development Corporation (CONADI) was "slow, arbitrary and viewed as largely ineffective by the Mapuche."

 

Over the past two years, CONADI has instituted a number of measures aimed at speeding up the land repatriation process and has succeeded in stabilising the market value of the land.

 

"However, representatives of CONADI acknowledged during their meeting with the Special Rapporteur that the central budget available for this purpose is grossly insufficient, and that on the current budget it will take several decades before even the earmarked lands can be returned."

 

The Special Rapporteur considered that this state of affairs "is unsatisfactory and dangerous, and that the State of Chile needs urgently to prioritise and accelerate the process of land repatriation."

 

He noted that the settler community is also deeply dissatisfied with the political strategy that has so far been pursued by the State of Chile in its efforts to resolve the Mapuche question. During the entirety of his visit, none of the stakeholders in the Araucania and Biobio regions (including the Mapuche, the settler community, or those involved in law enforcement) has expressed satisfaction with the efforts made by central government to address the issue.

 

"As matters stand today, at the date of the Special Rapporteur's visit, the State of Chile is in dereliction of its duty to promote a peaceful and just solution to the Mapuche question."

 

From discussions with all interlocutors, the Special Rapporteur said he has formed the view that the institutions of State in Araucania and Biobio have enforced a variety of different methods of legal discrimination against the Mapuche which are perceived by many as a form of repression.

 

"The two most obvious examples of discriminatory law enforcement are the arbitrary and inappropriate use of the anti-terrorism legislation as a means of addressing the Mapuche protests, and the use of excessive violence by the Carabineros, as well as by the investigative police, in the enforcement of the criminal law. This has become, in itself, a major source of grievance for the Mapuche communities, and at least partially explains the escalation in violent attacks against the Carabineros and other institutions of State in the region."

 

According to Mr Emmerson, the anti-terrorism legislation has been invoked by the local public prosecutors and by the Ministry of the Interior and Public Security in a relatively defined number of emblematic cases, mostly involving multiple accused. The statistics demonstrate that Mapuche protests account for the vast majority of prosecutions under the anti-terrorism legislation.

 

The definition of terrorism under the legislation is very broad, and depends upon proving the commission of a substantive criminal offence (such as arson) coupled with the necessary intent to instil fear in the population and thereby to influence government policy. Whilst this form of definition is not unique to Chile, it leaves a broad discretion to the prosecutor which can lead to unforeseeable and arbitrary application, and is therefore open to potential abuse, he said.

 

According to the Special Rapporteur, senior members of the judiciary, in a meeting with him, expressed the view that the current definition of terrorism is effectively unworkable, and that there is a strong case for the repeal of the anti-terrorism legislation.

 

"Where a State retains a broad and subjective legal definition of terrorism, it is an essential minimum safeguard against abuse that there should be objective criteria for the exercise of prosecutorial discretion, and a consensus as to what forms of protests can properly be characterised as acts of terrorism. The Special Rapporteur considers that in Chile today there are no such objective criteria, and there is no such consensus."

 

The Special Rapporteur went on to conclude that the continuing disproportionate use of the counter-terrorism legislation as a means of prosecuting crimes committed in connection with the Mapuche dispute "is arbitrary and counter-productive" to a peaceful resolution of the Mapuche question.

 

He noted that the substantive crimes alleged can be adequately investigated, prosecuted and punished under the ordinary criminal law, without recourse to the exceptional measures available under the anti-terrorism legislation.

 

Mr Emmerson said he is satisfied that the use of anti-terrorism legislation against Mapuche land protestors is part of the problem, and not part of the solution, and that it has become counter-productive and should cease.

 

"In order to pave the way for an integrated national strategy, no further arrests of Mapuche land protestors should take place in reliance on the anti-terrorism legislation; no further charges of Mapuche land protestors should be brought under the anti-terrorism legislation; the existing charges pending against Mapuche land protestors who currently face prosecution under the anti-terrorism legislation should be reviewed, and prosecutions for common criminal law offences substituted; and a mechanism should be introduced enabling a review of the convictions and sentences imposed on past Mapuche land protestors under the anti-terrorism legislation to bring their situation into line with this change of policy."

 

Those who have been convicted by relying on the testimony of anonymous witnesses should be given the right to have their convictions reviewed and, where appropriate, a retrial ordered which would take place under the provisions of the ordinary criminal law, without recourse to anonymous testimony, he added.

 

The second notable aspect of legal discrimination against Mapuche communities concerns the use of excessive violence by the Carabineros as well as the investigative police, during searches of these communities and the apprehension of suspects, together with the almost complete absence of accountability for the crimes of excessive violence committed against Mapuche during the course of these searches.

 

The Special Rapporteur said he is in no doubt that the use of excessive force by the Carabineros during the course of such searches was, until recently, commonplace and even systematic.

 

In his opinion, "the most alarming feature of this situation is the almost complete absence of accountability for the crimes allegedly committed by law enforcement officials. Taking the evidence and judicial findings as a whole, it appears undeniable that some members of the Carabineros have in the past adopted a practice of using excessive and potentially lethal force during intrusions into Mapuche communities."

 

However, he said, despite the fact that many of these incidents have been reported to the Military Prosecutor, there has so far not been a single prosecution for the use of excessive non-fatal force by members of the Carabineros during the conduct of searches of Mapuche communities.

 

The Special Rapporteur said he is reluctantly driven to the conclusion that the Office of the Military Prosecutor has conspicuously failed in its duty to enforce the law through the investigation and prosecution of those responsible.

 

Apart from his recommendation that Chilean authorities cease all use of anti-terrorism legislation in connection with the Mapuche indigenous people's land protests, Mr Emmerson also recommended that the State of Chile should urgently adopt a National Strategy aimed at comprehensively addressing the Mapuche question within a defined and relatively short timescale.

 

He said that the situation in the Araucania and Biobio regions is extremely volatile. "The frequency and gravity of the violent confrontations in the region has been intensifying over the past three years. In the absence of prompt and effective action at a national level it could very quickly escalate into widespread disorder and violence."

 

According to the Special Rapporteur's statement, the search for a solution will require not only an exponential increase in central government funding for the repatriation of Mapuche ancestral lands, but a paradigm shift in political will so as to give the Mapuche question the priority it demands in the national political dialogue.

 

"The process of land repatriation has been inexcusably slow, and has produced complaints of injustice on all sides. In order to have any prospect of a success the new National Strategy will need to address not only the issue of land repatriation but also the wider questions concerning the recognition of the rights of the Mapuche and an end to the legal and institutional discrimination."

 

He stressed that the cornerstone of this new National Strategy should be the Constitutional recognition of the Mapuche's right to exist as an indigenous peoples within the State of Chile together with the creation by the incoming government of an adequately staffed and funded Ministry for Indigenous Affairs.

 

"It is my firm recommendation that responsibility for devising and implementing the National Strategy should be devolved to a partnership between Government and a newly established National Consultative Commission. This Commission should include representatives of the major political parties, the relevant interest groups (the Mapuche, small and larger rural landowners, commercial interests as well as the victims of rural violence), as well as the National Institute of Human Rights."

 

Another recommendation relates to the urgent need to end the current situation of de facto impunity for the crimes committed by law enforcement officials against members of the Mapuche community over the past decade.

 

According to the rights expert, activist Mapuche communities "have been subjected to the systematic use of excessive force during searches of their communities, and the crimes that appear to have been committed by members of the special forces of the Carabineros in the past have gone unpunished."

 

While he welcomed recent efforts by the central Carabineros to address this problem, and to promote a constructive approach to community relations through the adoption of the Pilot Patrols for the attention of Ethnic Communities

(P. A. C. E.) project, and other measures aimed at restricting the use of force and replacing confrontation with dialogue, the Special Rapporteur said that "in order to re-build trust it will be necessary to ensure that past crimes of violence by the Carabineros and others against the Mapuche are properly investigated and punished."

 

"In order to redress this situation, I am today recommending the creation of a new independent investigation body with the function of inquiring into crimes of excessive violence committed against Mapuche communities by members of the Carabineros and the investigative police. Such a body should be institutionally independent of both forces, should have the power to investigate and to require the prosecution of criminal and disciplinary proceedings where the evidence justifies this."

 

It should also have power to inquire into the failure of the Office of the Military Prosecutor to secure accountability in the many cases of excessive violence in which it has so far failed to take any effective action, he added.

 

According to a UN news release, the Special Rapporteur will be preparing a report about counterterrorism and human rights in Chile that will be presented to the Human Rights Council in 2014. 
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